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Civil Procedure Code 

2. Section 96 & Section 100 of CPC  

Kasturi Mohanta Versus   Ratnakar Mohanta & Others  
D. Dash, J. 
In the High Court of Orissa, Cuttack. 
Date of Judgment - 05.08.2016 
Issue 

Judgment of the ADJ- Challenged. 

Relevant Extract 

 
The plaintiff’s case is that the defendant no. 1 and 3 are the 

daughters of one Budhu Mohanta who had two other brothers namely, 

Chaitan and Sanatan since dead. Plaintiff no. 1 is the son of Chaitan 

whereas plaintiff no. 2 is the son of Sanatan. It is stated that defendant no. 

3 had filed a suit for partition of joint family properties numbered as Title 

Suit No. 37 of 1983. In the said suit, they were allotted as of their shares, 

the properties which are the subject matter of the present suit. Thereafter, 

they sold the suit land to the plaintiffs by two registered sale-deeds dated 

13.05.1994. The defendant no. 1 then cancelled the sale-deeds so far as 

her half share is concerned by executing two deeds of cancellation. The 

plaintiff filed mutation proceedings and there the share of defendant no. 3 

who is none other than the sister of defendant no. 1 has been mutated in 

their favour. It is further stated that on 15.09.1999, defendant no. 1 sold her 

share which she had earlier sold to plaintiffs to defendant no. 2 by 

executing registered sale-deed which cover the property described in 

Schedule-Kha. It is stated that the defendant no. 1 and 3 transferred the 

suit properties to them and had received the agreed consideration They 

had given the delivery of possession of the property. So, the plaintiffs claim 

to have been in possession of the suit land since then as it’s owner having 

the right, title and interest over it. The subsequent cancellation deeds 

executed by defendant no. 1 as also the sale-deed executed by defendant 

no. 1 in favour of defendant no. 2 are said to be invalid. 
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The respondents as the plaintiffs had filed the suit for declaration of 

their right, title, interest and possession over the Ka Schedule property with 

further prayer to declare the cancellation of deeds executed by the plaintiff-

respondent no. 1 in favour of defendant no.1-appellant as null and void and 

for permanent injunction. The suit having been dismissed, the respondent 

no. 2 being the unsuccessful plaintiff had carried the first appeal under 

section 96 of the Code of Civil Procedure. The first appeal having been 

allowed by decreeing the suit, now the respondent no. 1 who was the 

defendant no. 1 in the trial court being aggrieved by the same has filed the 

above noted second appeal under section 100 of the Code as the plaintiff. 

 

Assuming for the sake of argument that there has been no payment 

of consideration, firstly let the relevant recitals of Ext. 1 and 2 be glanced 

at. The recitals on the score of payment of consideration as well as passing 

of title remain the same in both sale-deeds. The Oriya version is as under:- 
 

“EHIKI NIMNA TAFASIL BIKRETA BRUTI AMBHE BIKRETA 

MANANKA NIJA NAME PATTA DARAJA THAI TAFASIL BRUTIRE 

MALIKA DAKHALKAR O SATWABAN THAI KHAJANA ADAYA DEI 

PAUTI HASAL KARIACHHU. BARTAMAN AMBHARA ANYATRA 

JAMI KRAYA KARIBA SAKASE TANKARA SAHASA DARAKAR 

HEBARU AMBHE AJA DINA APANARA RAJIRE TAFASIL SIRSA 

LIKHITA AC. 80½ DEC. ASI PURNA EK BIHAKTA DUYEE 

DECIMAL JAMI KU Rs. 10,000/- (DASHA HAJARA TANKA) 

JARASAMANARE BIKRAYA KARI UKTA JARASAMANA TANKA 

REJESTRI TIKAT KARAJIBARA BUJHI NEBARA STHIRA KARI 

TAFASIL BRUTIRU NI-SATWABAN HELU O KRETANKA MALIKA 

DAKHALKARA KARAI DELU.” 
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English translated version are as follows:- 

 

“That as the vendors need money to purchase land somewhere else, 

so they sold the land for Rs. 10,000/- and received the money at the time of 

endorsement of registration ticket and they relinquished their right and title 

in favour of the vendees and delivered possession of same to them” 

 

The above recitals of course go to show that consideration was not 

paid at the time of execution of sale-deeds or before hand and despite the 

same, it is stated that the vendors have sold the property agreeing that they 

would receive the consideration later. From this, itself the intention of the 

parties gets easily culled out that such passing of title was not at all 

dependant on passing of consideration. The trial court had overlooked this 

important fact and even the lower appellate court while recording the 

findings to the contrary, has failed to take note of this important feature.  

 

Thus, this Court finds that the erroneous view taken by the trial court 

that such recitals are ambiguous and not clear has been rightly rectified 

although not for the reasons that the lower appellate court has assigned yet 

for the very simple reason as aforementioned. For the aforesaid the 

submission of the learned counsel for the appellants fails. The appeal does 

not merit admission. Resultantly, the appeal stands dismissed. No order as 

to cost. 

* * * * * * 
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3. Order 1 Rule 10 of CPC 
Bansidhar Nayak (Dead); and after him, his legal heirs petitioner nos.1 to 3.  
Versus  Priya Ranjan Mohanty and others  
Dr. A. K. Rath , J. 
In the High Court of Orissa, Cuttack  
Date of Hearing & Judgment -  08.08.2016 
Issue 

 Order of Impleadment –Challenged 
Relevant Extract 

 
The case of the plaintiff is that the G.A. Department has executed a 

lease deed in his favour in respect of the suit schedule land on 8.4.1962. 

He has constructed a residential house over the same and is residing 

therein with his family members. He has also rented out some portion of his 

residential house. In the hal settlement operation, the schedule property 

has been recorded in his name in the R.O.R. By virtue of resolution dated 

18.7.2003 of the State Government, it was declared that leasehold property 

of the G.A. Department would be converted to free hold property on proper 

application and deposit of requisite fees. Since he is an old man suffering 

from heart diseases and other ailments, he became unable to pursue the 

matter. His son was staying outside the State in connection with his 

service. At this juncture, the defendant no.1, friend of his son, came 

forward to help him for conversion of the lease hold land to free hold. The 

defendant no.1 intimated him that he had already contacted the officials of 

G.A. Department and his personal presence was required for the said 

purpose. Due to bad health, he was not in a position to move out. The 

defendant no.1 gave a proposal to him to execute and register a power of 

attorney in his favour to look after the matter for conversion before the G.A. 

Department, to which he agreed. When he was ill and not in a fit state of 

mind and unable to understand anything, the defendant no.1 had managed 

to take him to the office of Sub-Register, Bhubaneswar. The defendant 

no.1 had already drafted a deed through his advocate and misrepresented 

him. On good faith, without knowing the contents of the document, he put 

his signature and L.T.I. and also admitted the execution. It is further stated 

that the Land Officer, G.A. Department by letter dated 27.2.2008 informed 

him to deposit a sum of Rs.61,983/- towards conversion fees and 
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Rs.1,02,273/- towards differential premium in shape of two Bank draft in 

favour of Land Officer, G.A. Department so as to execute a conveyance 

deed within 30 days. He gave the above mentioned amount to the 

defendant no.1 to prepare Bank draft. The defendant no.1 deposited the 

Bank draft and accordingly a deed of conveyance for conversion from lease 

hold to free hold had been executed and registered on 22.4.2008. As per 

the instruction of the defendant no.1, he signed on various papers. The 

Director of Ex Officio-Joint Secretary to Government vide memo no.12287 

dated 12.8.2008 informed him that his land was converted to free hold 

stitiban status with effect from 22.4.2008. 

 

While the matter stood thus, the opposite party no.3 had filed an 

application under Order 1 Rule 10 C.P.C. to implead it as defendant. It is 

stated that it has invested a huge amount of money towards purchase of 

the suit land. The plaintiff had executed and registered irrevocable Power 

of Attorney along with agreement in favour of the defendants, who in turn, 

received the money from the intervenor towards sale transaction. The 

plaintiff is duty bound to execute and register the sale deed in its favour. 

The plaintiff filed objection to the same. The learned trial court came to hold 

that as the intervenor’s claim relates to self-same property, which is 

involved in the suit, it has direct interest in the suit property. It was further 

held that presence of the intervenor will help the complete adjudication of 

the dispute and no prejudice will cause to the plaintiff, in the event the 

application is allowed. On the contrary, if the suit is decided in absence of 

the intervenor, it may be seriously prejudiced. The intervenor is a proper 

party to the suit. Though there is delay in filing the application, but the 

same is not a ground to reject the application when the intervenor has 

direct interest in the dispute. Held so, the learned trial allowed the 

application. 

 

The suit has been filed for a declaration that Registered Power of 

Attorney No.10971 dated 1.10.2007 as nullity, confirmation of possession 

and permanent injunction. The plaintiff had executed the power of attorney 

in favour of the defendant no.1. The assertion of the plaintiff is that by 

playing fraud on him, the defendant no.1 managed to execute the deed in 
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his favour when he was not in a fit state of mind. In the said power of 

attorney, the defendant no.2 was witness. Further, the defendant no.1 had 

executed a registered sale deed of the suit property in favour of his brother 

defendant no.2. Interpreting the words “all the questions involved in the 

suit” appearing in sub Rule-(2), Order 1 Rule 10 of C.P.C., the apex Court 

in Kasturi (supra) in no uncertain terms held that the legislature clearly 

meant that the controversies raised as between the parties to the litigation 

must be gone into only, that is to say, controversies with regard to the right 

which is set up and the relief claimed on one side and denied on the other 

and not the controversies which may arise between the plaintiff and 

defendants inter se or questions between the parties to the suit and a third 

party. It was further held that the plaintiff is the dominus litus. He cannot be 

forced to add a party against whom he does not want to fight unless it is a 

compulsion or rule of law. The suit for declaration of power of attorney as 

void and permanent injunction, if impleadment is allowed, will lead to a 

complicated litigation by which the trial and decision of serious questions, 

which are totally outside the scope of the suit, would have to be gone into. 

The same cannot be. The assertion of the intervenor that it has filed the 

suit for specific performance of contract impleading the defendants as well 

as plaintiff for which its presence is necessary for decision of the case is 

difficult to fathom. As held by this Court in Gitanjali Panda (supra), eventual 

interest of the appellant in the fruits of a litigation cannot be held to be the 

true test of impleading as a party. The intervenor has no direct interest in 

the subject matter of the litigation. 

 

In the wake of aforesaid, the order dated 26.3.2016 passed by the 

learned 1st Additional Civil Judge (Sr. Division), Bhubaneswar in 

C.S.No.94/1059 of 2013/08 is quashed. Accordingly, the petition is allowed. 

There shall be no order as to costs. 

* * * * * * 
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4. Order 26 Rule 9 of CPC 
Ramakanta Patnaik & Others versus Suresh Chandra Sahoo & another.  
Biswanath Rath ,J. 
In the High Court of Orissa, Cuttack  
Date of Judgment-  09.8.2016. 
Issue 

Rejecting application under Order 26 Rule 9- Challenged. 

Relevant Extract 

 
Short facts involved in the case is that plaintiff Nos.1 to 3 filed Civil 

Suit No.1131 of 2011 praying therein to declare the registered sale deed 

No.5396 dated 27.12.1993 as void, illegal, inoperative, fabricated one and 

not binding to the plaintiffs, further for a declaration that the defendant has 

not derived any right, title, interest by virtue of forged registered sale deed 

No.5396 dated 27.12.1993 in respect of suit ‘A’ schedule land, further to 

declare the possession of the plaintiffs confirm and in the event if it is found 

that during course of the suit, the plaintiffs are dispossessed from the suit 

land, the possession of the same be delivered to them through process of 

the court and also for permanent injunction against the defendant or 

anybody claiming under him restraining them/him from interfering in the 

possession of the plaintiffs in respect of suit ‘A” schedule land. 

 

During pendency of the suit, plaintiffs filed a petition under Order 26, 

Rule 9 of the Civil Procedure Code on 22.12.2015 praying therein to pass 

an appropriate order for deputing a survey knowing Commissioner for 

identification of the suit Schedule-A land out of the Settlement Plot No.402. 

In filing the aforesaid petition, the plaintiffs contended before the trial court 

that for proper adjudication of the suit and in the interest of justice, a survey 

knowing Commissioner is required to be deputed for identification of the 
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suit schedule-A land so also for ascertainment of fact of construction of 

house over the alleged purchased land. In filing objection, the contesting 

defendant challenged the petition submitting that as the plaintiffs are the 

master of their own suit, they must have an idea about the identification of 

the suit schedule land and they are required to prove their case basing on 

the pleadings made in their plaint. Further there is no such necessity here 

for the reason that there is already a report of the Pleader Commissioner 

following an order involving an application under Order 39, Rule 7, CPC at 

the intervention of this Court. The defendant also contended that by filing 

such application, there is a clear attempt by the plaintiffs to linger the 

disposal of the suit inspite of the fact that there is already a direction by this 

Court in disposal of C.M.P.No.1212 of 2015 where an order was passed 

targeting the disposal of the suit. 

 

Considering the rival contentions of the parties, the trial court while 

disposing the application under Order 26, Rule 9, CPC at the instance of 

the plaintiffs, rejected the application on the grounds assigned in the order 

impugned herein. 

 

On perusal of the record, this Court finds the plaint involving 

C.S.No.1131 of 2011 as at Annexure-1. Perusal of the whole averments of 

the plaint, it reveals that plaintiffs have claimed specific relief as reflected in 

paragraph-2 hereinabove. The plaint averments nowhere indicate the 

dispute about the identification of the suit schedule property. The entire 

plaint story relates to the registered sale deed obtained by the Opp. party 

No.1 by practising fraud. This Court has also got a scope to go through the 

response and averments of the defendant-Opp. party No.1 in his written 
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statement available at Annexure-2 series. On whole reading of the plaint 

and written statement, this Court nowhere finds any dispute regarding 

identification or location of the disputed suit schedule property. Order 26, 

Rule 9,CPC reads as under: 

“ Commissions to make local investigations- In any suit in which the 

Court deems a local investigation to be requisite or proper for the purpose 

of elucidating any matter in dispute, or of ascertaining the market value of 

any property or the amount of any mesne profits or damages or annual net 

profits, the Court may issue a commission to such person as it thinks fit 

directing him to make such investigation and to report thereon to the Court: 

Provided that, where the State Government has made rules as to the 

persons to whom such commission shall be issued, the Court shall be 

bound by such rules. ” 

Reading of the aforesaid provision makes it clear that purpose of the 

Act is to elucidate any matter in dispute. From the observation made 

hereinabove, this Court nowhere finds any dispute with regard to 

identification or location of the disputed schedule property in the entire suit. 

Under the circumstances, this Court feels that there is no scope for an 

application under Order 26, Rule 9, CPC is applicable to the suit at the 

present stage. This Court has gone through the citations relied on by the 

learned counsel appearing for the petitioners and finds none of the citation 

is helpful to the petitioners due to difference in fact and situation. 

 

In view of the observation and reasons assigned hereinabove, this 

Court finds no illegality or infirmity in the observation of the trial court in the 

impugned order. Under the circumstances, this Court finds no merit in the 

Civil Miscellaneous Petition. Civil Miscellaneous Petition stands dismissed. 

Parties to bear their respective cost. 

 

* * * * * * 
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5. Order 41 Rule 23, 23A & Rule 25 of CPC 
Gouranga Gumansingh  Versus  Ramaraya Singh and others  
D. Dash ,J. 
In the High Court of Orissa,  Cuttack. 
Date of judgment- 12.08.2016 
Issue  

Remand order of the lower Appellate Court –Challenged. 
Relevant Extract 
 

The plaintiff’s case is that the land under Sabik holding 208 

corresponding to Hal holding 230 stood jointly recorded in the names of 

Lokanath Paikaray, Rajendra Paikaray, Bira Samantaray, Arakhita 

Samantara, Mahadev Samantara, Madhab Gumansingh, Jadu 

Gumanshigh and Bansidhar Gumansingh as per the settlement of the year 

1931. Rajendra Paikaray, the paternal grand-father of defendant no.7, 

Gajendra Raysingh the common ancestor of defendant nos. 1 to 6, 

Narasingh Gumansigh, the common ancestor of the plaintiff and defendant 

nos. 8 to 10 and Udhab Samantaray, the paternal grand-father of Mahadev 

Samantaray were the four co-owners of the said property. In an amicable 

partition amongst them, the suit property along with other properties under 

Khata No. 208 came under separate possession of the said co-owners and 

accordingly separate note of possession found mentioned in the record of 

right of the year 1931. The suit land is said to be under the exclusive 

possession of Bira Samantaray, Arakhita Samantara and Mahadev 

Samantara who are the agnatic brothers with Udhab as their common 

ancestor. Said Udhab Samantaray had three sons namely, Bira 

Samantaray, Sudarsan Samantaray and Dusasan Samantary. Mahadev is 

the only son of Dusasan, Arakhita is the only son of Sudarsan and Nila Dei 

is the only daughter of Bira Samantaray. It is said that all of them were 

living jointly on the said land till the death of Udhab, Dusasan, Sudarsan 

and Bira. Arakhita is said to have died as a bachelor and Sudarsan’s 

branch is said to have been extinct. It is also said that Nila, the only 

daughter of Bira being given in marriage and Bira having died prior to 1950, 

she had no share in the suit property. Thus, Bira’s branch is also said to 

have been extinct. Mahadev the only son of Dusasan thus came to 

possess the suit land as its exclusive owner. It is said that during 
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settlement of the year 1964, the suit property as also other property 

although were jointly recorded in the names of Lokanath Paikaray, Doli 

Raysingh, Bhima Raysingh, Nila Dei, Mahadev Samantaray, Madhu 

Gumansingh and Gaurang Gumanshingh, there was note of possession in 

favour of Mahadev in respect of the suit land corresponding to plot no. 984 

exclusively. Further case of the plaintiff is that he has purchased the said 

land from Mahadev Samantaray by registered sale deed dated 11.6.90 for 

valuable consideration and accordingly mutated the same in his name. The 

said purchase is said to have been with the knowledge of the defendants 

and in the transaction, Krushna Chandra Paikaray, son of defendant no. 7 

was a witness. The plaintiff claims to have been in possession of the suit 

land since then and accordingly, in the Hal settlement of the year 1998, it is 

said to have been recorded in his name. The plaintiff further states that the 

land under plot no. 985 belonging to defendant nos. 1 to 6 standing 

recorded jointly in the names of their father Doli Rayasingh and Bhima 

Raysingh adjoins the suit land. Similarly, the land under plot no. 983 

adjoins the suit land on its west which belong to the plaintiff and his 

nephew, defendant no.8 and in respect of that note of possession stands in 

the name of grand-father of defendant no. 8 only. Taking advantage of the 

absence of the plaintiff, the defendant nos. 1 and 2 threatened to raise a 

thatched house over the suit land for which a proceeding under Section 

144 of the Code of Criminal Procedure was initiated and an order of 

restraint had also been passed therein. It is alleged that on 30.6.98, the 

defendant nos. 1 and 2 with the help of defendant nos. 3 to 6 forcibly put a 

thatched house over the suit land, about which the local police was 

informed. When the matter stood thus, the defendant nos. 1 to 4 together 

initiated objection case in the Rent Camp at Atharang to record their names 

in respect of the suit land which stood exclusively recorded in the name of 

the plaintiff under plot no. 1130 alleging therein that they had purchased 

the suit land by registered sale deed dated 11.3.64 and 22.5.67. The 

plaintiff asserts that such sale deeds were never executed by Mahadev. 

The suit property is also said to have been the subject matter in another 

suit i.e. O.S. No. 27/77 wherein Mahadev has been declared to be the 

exclusive ownern in possession of the same. The above moves of the 
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defenedants are said to be wholly for the purpose of grabbing the suit land. 

So ultimately, the suit came to be filed. 

 

Faced with the above rival pleadings, the trial court framed six issues. 

First going to answer issue no. 4, the crucial issue no. 1 as regards the 

plaintiff’s right, title and interest so far as the suit land is concerned, upon 

evaluation of evidence both oral and documentary viewing other 

surrounding circumstances emerging from evidence, it has been answered 

in favour of the plaintiff. Practically, the decision on the above issue has 

decided the fate of the suit which has ultimately been decreed by the trial 

court. 

 

The appeal has been admitted on the following substantial question 

of law:- 

“Whether the remand order passed by the lower appellate court 

satisfies requirements under Order 41, Rule 23, 23(A) or 25 of the CPC?” 

 

Specific provisions have been made in the CPC empowering remand 

of a suit by appellate court for specific purposes under specific 

circumstances. There cannot be an arbitrary order of remand without 

satisfying conditions under Rules 23, 23-A and 25 of Order 41 of the CPC. 

The public policy is to bring finality of an adjudication at the earliest. In 

Nishi Swain and others vs. Bikala Charan Swain; 1986 (II) OLR 654, it has 

been held:- 

“3. xx xx xx xx As the law stands now, power of remand is vested in 

the appellate Court under Rule 23, 23-A and 25 of Order 41, C.P.C. Rule 

23 is not applicable to this case since the suit has not been disposed of on 

a preliminary issue. The consideration would have been different if remand 

would have been under Rule 25 which requires that the appeal shall be 

kept pending on an issue newly framed is to be sent back to the Trial Court 

for returning the finding. This is, however, a case of open remand under 

Order 41, Rule 23-A CPC. In a decision reported in AIR 1986 Ori. 207 

(Rushi and another v. Madan Behera and another), I have expressed” 
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“……… The appellate Court is required first to make the endeavour to 

answer to disputed findings and where in spite of such findings it would not 

be in a position to come to a conclusion either way, it would remand the 

suit for fresh trial.” 
 

I may make it clear that Order 41, Rule 23-A, CPC should be 

sparingly used since the public policy is that a  litigation is to be concluded 

finally as early as possible. xx xx xx xx” 
 

Mere, non-framing specific issue is not sufficient to set aside the 

judgment and decree and remand the suit. If the parties have laid evidence 

and gone for trial fully knowing the nature of dispute involved, the appellate 

court is first required to consider whether the evidence on record already 

cover the issue specifically not framed and required to be decided as it 

appears essential for a right decision in the suit and make an endeavour as 

to if it can come to a conclusion on this aspect. Only in the event, that 

cannot be so done, the next course would be to frame that issue and refer 

it for trial to the trial court with direction to take further evidence and to 

return the evidence to the appellate court together with the trial court’s 

finding on the issue within such time as fixed or extended and thereafter to 

proceed for disposal of the appeal in accordance with law. But in that 

situation, the open remand of the suit is not permissible. 

 

Examining the facts and circumstances of the case in the light of 

above, it is seen that after arriving at the conclusions as mentioned in the 

aforesaid paras, the lower appellate court has abruptly jumped to set aside 

the judgment and decree impugned in appeal and remit the suit to the trial 

court without going to say that it is not so possible to record a finding on 

issue no. 4 without further enquiry being made or further evidence being 

placed and brought on record. 

 

In the instant case when the plaintiff has claimed title over the suit 

property on the basis of his purchase, the burden of proof rests on him to 

establish his title over the suit property. The defendants in defence having 

projected a competing claim of title over the suit property, the lower 

appellate court was duty bound to first of all decide as to whether the title 
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over the suit property as claimed by the plaintiff is established or there has 

been a failure on his part. In doing so the claim of defendants as regards 

perfection of title by adverse possession would have side by side arisen for 

decision. On arriving at a finding that the plaintiff has proved his title over 

the suit land and there has been a failure on the part of the defendants to 

do so, the consequential consideration would have been as to whether the 

title of the plaintiff has stood extinguished because of the establishment of 

the alternative case of the defendants as regards acquisition of title by 

adverse possession. The very approach of the lower appellate court in 

disposing the appeal thus appears to be indefensible. For the aforesaid 

discussion and reasons, the order of remand as passed is held 

unsustainable. 

 

In the result, the judgment and decree dated 18.11.2004 and 

2.12.2004 respectively passed by the learned Ad hoc Addl. District Judge 

(F.T.C) Khurda in Title Appeal No. 5/9 of 2004/2002 are hereby set aside. 

The appeal is now remitted to the court of Additional District Judge, Khurda 

for its disposal afresh in accordance with law after hearing the parties. 

Before parting, it is however made clear that whatever have been 

discussed and observed hereinabove shall not be taken as of expressions 

on the merit of the competing claims of the parties arising for decision in 

the appeal and those are only for the purpose of demonstrating that no 

remand in this case was required. In order to arrest the delay as the suit is 

of the year 1998, this Court while directing the parties to enter appearance 

before the said court on 05.09.2016 to receive further instruction in the 

matter fixing the date for hearing of the appeal by the said court, also 

directs that the lower appellate court would do well to dispose of the appeal 

as expeditiously as possible preferably by the end of December, 2016. The 

case records be transmitted to the lower appellate court at the earliest. In 

the result, the appeal stands allowed. There is however no order as to cost. 

 
* * * * * * 
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6.  Section 96 of CPC  
Article 54 of the Schedule 1 of Limitation Act 1963 
Madina Begum and Ors. Vs. Shiv Murti Prasad Pandey and Ors. 
Madan B. Lokur and R.K. Agrawal, JJ. 

In the Supreme Court of India 
Date of Judgment – 01.08.2016 
Issue 

Barred by the time –whether applicable to suit for specific 

performance. 

Relevant Extract 

The land in dispute in this appeal is 1.63 acres of agricultural land 

bearing khasra Nos. 438, 439, 440 and 456 (total area being 2.13 acres) in 

Patwari Halka No. 26 Gram Amkhera, Tehsil and District Jabalpur. 

 

There was a dispute about the title of the entire aforesaid land and to 

resolve that dispute, Gulab Bai claiming to be the owner and in possession 

of the entire land, filed Suit No. 479A of 1994 in the Court of the Additional 

District Judge in Jabalpur. The Defendants in the suit were Amar Singh and 

Jaswant Singh. The prayer made by Gulab Bai in her plaint was for a 

declaration with regard to her title and possession. She also prayed for an 

injunction restraining the Defendants Amar Singh and Jaswant Singh from 

interfering with her possession. 

 

On 2nd August, 2001 the suit was decreed in favour of Gulab Bai and 

thereafter on 3rd September, 2001 she entered into an agreement to sell 

1.63 acres of agricultural land being the disputed property to Madina 

Begum. The consideration for the sale was Rs. 4,89,000/- out of which an 

advance of Rs. 1,25,000/- was paid by Madina Begum to Gulab Bai. This 

fact is recorded in the agreement to sell. 

 

What we are concerned with in this appeal is the interpretation of 

Clause 3 of the agreement to sell which reads as follows: 

3. That Party No. 1 has sold 1.63 acres land at the rate of Rs. 

3,00,000/- (Rs. Three lakh) per acre and Party No. 1 Gulab Bai has 

obtained Rs. 1,25,000/- (One lakh twenty five thousand) as advance. The 
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rest of the amount of Rs. 3,64,000/- (Rs. Three lakh sixty four thousand) 

would be paid by Party No. 2 to Party No. 1 within the period of six months 

from this date and having received it the party No. 1 will execute Benama 

Registry in favour of Party No. 2 or any such person specified by 

party No. 2 in one part or many parts. 

The Trial Court considered the issue whether the suit filed by the 

Appellant was barred by time and answered it in the negative. Even though 

the issue of limitation was decided in her favour, the suit filed by the 

Appellant was dismissed on merits. Feeling aggrieved by the dismissal of 

the suit on merits, the Appellant preferred appeal in the High Court and that 

led to the impugned judgment and order. The Division Bench hearing the 

appeal did not go into the merits of the dispute between the parties but only 

adverted to the issue of limitation and since it was found that the institution 

of the suit was barred by time, contrary to the conclusion of the Trial Court, 

there was no necessity of considering the merits of the case. The High 

Court held that since the suit was barred by limitation, the Trial Court 

committed a grave error in recording a finding that the suit was within 

limitation. Hence, present appeal. Held, while allowing the appeal: (i) As far 

as the first question was concerned, answer was in the negative. As far as 

the second question was concerned, the High Court ought to have 

considered all the issues in the first appeal rather than only the preliminary 

issue of limitation. [1] (ii) The agreement between parties did not specify a 

calendar date as the date fixed for the performance of the agreement. In 

taking a contrary view, ignoring the absence of a specified date for the 

performance of the agreement and reversing the Trial Court, the High Court 

had fallen in error. [22] (iii) The High Court only considered the issue of 

limitation and did not consider the other issues in the appeal. This was 

impermissible. There was no option but to set aside the view expressed by 

the High Court and following the decisions of this Court, remand the matter 

to the High Court to decide the remaining issues in the first appeal filed 

under Section 96 of the Code of Civil Procedure, 1908. [25] (iv) The parties 

had to undergo another round of litigation which could easily have been 

avoided if the settled legal principles laid down by this Court from time to 

time were followed in regard to the requirements of Section 96 of the Code, 
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1908. This was quite apart from the delay caused in the resolution of the 

dispute between the parties. The impugned judgment and order of the High 

Court was set aside and the matter was remanded to the High Court for 

deciding the remaining issues in the appeal on merits. 
 

On the pleadings, one of the issues framed by the Trial Court was 

issue No. 8: Whether the suit is time barred? 
  

In coming to the conclusion that the suit was barred by time, the High 

Court  considered Article 54 of Schedule 1 of the Limitation Act, 1963 (for 

short, "the Act"). The discussion thereon was brief and it reads as follows: 

Under Article 54 of the Limitation Act, the prescribed period of limitation for 

filing a suit of specific performance of a contract is three years and the 

period of three years has to be calculated based on two contingencies i.e. 

the date fixed for performance of the contract or if no such date is fixed, the 

date when the Plaintiffs had notice about refusal of the performance by the 

Defendants. In this case, admittedly, a date for performance is fixed i.e. six 

months from the date of execution of the contract and, therefore, as a 

specific period for performance is fixed, the period of limitation would be 

three years w.e.f. 3.03.2002 i.e. the date when the period of six months for 

execution of the sale-deed lapsed. 

 

The High Court held that since the suit was barred by limitation, the 

Trial Court committed a grave error in recording a finding that the suit was 

within limitation. 

 

While answering this question on a reference made to the three judge 

Bench, this Court considered the meaning of the word "date" and "fixed" 

appearing in Article 54. Upon such consideration, this Court held that the 

expression "date fixed for the performance" is a crystallized notion. When a 

date is fixed it means there is a definite date fixed for doing a particular act. 

Therefore, there is no question of finding out the intention from other 

circumstances. It was reiterated that the expression "date" is definitely 

suggestive of a specified date in the calendar. Paragraphs 11 and 12 of the 

Report in this regard are of importance and they read as follows: 
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The inevitable conclusion is that the expression "date fixed for the 

performance" is a crystallized notion. This is clear from the fact that the 

second part "time from which period begins to run" refers to a case where 

no such date is fixed.  To put it differently, when date is fixed it means that 

there is a definite date fixed for doing a particular act. Even in the second 

part the stress is on "when the Plaintiff has notice that performance is 

refused". Here again, there is a definite point of time, when the Plaintiff 

notices the refusal. In that sense both the parts refer to definite dates. So, 

there is no question of finding out an intention from other circumstances. 

 

Whether the date was fixed or not the Plaintiff had notice that 

performance is refused and the date thereof are to be established with 

reference to materials and evidence to be brought on record. The 

expression "date" used in Article 54 of the Schedule to the Act definitely is 

suggestive of a specified date in the calendar. We answer the reference 

accordingly. The matter shall now be placed before the Division Bench for 

deciding the issue on merits. 

 

As far as the present appeal is concerned, the agreement between 

Gulab Bai and Madina Begum did not specify a calendar date as the date 

fixed for the performance of the agreement. Consequently, the view 

expressed in Ahmadsahab Abdul Mulla and Rathnavathi on the first part of 

Article 54 clearly applies to the facts of the case. In taking a contrary view, 

ignoring the absence of a specified date for the performance of the 

agreement and reversing the Trial Court, the High Court has fallen in error. 

 

It is not necessary for us to multiply authorities on the subject 

particularly when the issue has been conclusively settled by a Bench of 

three learned judges of this Court in Ahmadsahab Abdul Mulla and we see 

no reason to take a different view. 

 

The second question that requires consideration is whether the High 

Court was right in merely deciding the issue of limitation in a first appeal 

filed Under Section 96 of the Code of Civil Procedure without going into the 
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merits of the case. Quite recently, in Vinod Kumar v. Gangadhar 

MANU/SC/0946/2014 : (2015) 1 SCC 391 this Court had occasion to 

consider the issue whether, Under Section 96 of the Code of Civil 

Procedure, the first appellate court ought to decide all the issues before it 

or not. Reference was made to a very large number of decisions rendered 

by this Court and it was concluded, particularly relying upon Madhukar v. 

Sangram MANU/SC/0302/2001 : (2001) 4 SCC 756 decided by a Bench of 

three learned judges of this Court that sitting as a court of first appeal it is 

the duty of the High Court to deal with all the issues and evidence led by 

the parties before recording its findings. 

 

In so far as the present appeal is concerned, the High Court only  

considered the issue of limitation and did not consider the other issues in 

the appeal. This was impermissible. The result is that since we do not 

agree with the view taken by the High Court on the issue of limitation, there 

is no option but to set aside the view expressed by the High Court and 

following the decisions of this Court, remand the matter to the High Court to 

decide the remaining issues in the first appeal filed Under Section 96 of the 

Code of Civil Procedure. 

 

It is a little unfortunate that the parties have to undergo another round 

of litigation which could easily have been avoided if the settled legal 

principles laid down by this Court from time to time were followed in regard 

to the requirements of Section 96 of the Code of Civil Procedure. This is 

quite apart from the delay caused in the resolution of the dispute between 

the parties. 

 

In view of our discussion, the appeal is allowed and the impugned 

judgment and order of the High Court dated 16th August, 2013 is set aside 

and the matter is remanded to the High Court for deciding the remaining 

issues in the appeal on merits. 

 
* * * * * * 
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Indian Penal Code 

7. Section 148, Section 452/149, Section 427/149 & Section 307/149 of IPC 
Dhanchit Harijan & Others versus  State of Orissa . 
S.K. Sahoo , J. 
In the High Court of Orissa, Cuttack  
Date of Hearing and Judgment- 11.08.2016 
Issue 

Conviction Challenged. 

Relevant Extract 

 
The prosecution case, in short, is that on 26.12.1991 at about 3.00 

p.m., the petitioners being armed with axe, spears and lathis entered inside 

the dwelling house of the informant Narasingha Sethi (P.W.1) and caused 

damage to the household articles and also destroyed the commodities of 

his shop room and assaulted Sakuntala Sethi (P.W.2), the wife of the 

informant and Premnath Negi (P.W.3), who is the brother of P.W.2. The 

informant was not present in his house at the time of occurrence. 

Subsequently, when he arrived at his house and came to know about the 

incident, he presented a written report (Ext.1) before the Officer in Charge, 

Kotpad Police Station.  

 

After observing due committal formalities, the case of the petitioners 

was committed to the Court of Session for trial where the learned C.J.M. -

cum- Asst. Sessions Judge, Jeypore framed charges on 03.09.1992 and 

since the petitioners refuted the charge, pleaded not guilty and claimed to 

be tried, the sessions trial procedure was resorted to prosecute them and 

to establish their guilt.  
 

 Mr. Biswa Kumar Mishra, learned counsel for the petitioners 

contended that there are no such materials available on record to attract 

the ingredients of offence under section 307 of the Indian Penal Code and 

the learned Trial Court as well as the Appellate Court have not considered 

the oral evidence vis-avis medical evidence properly which has resulted in 

miscarriage of justice. He further contends that the petitioners Nos.3, 4 and 
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5 are ladies and in the meantime, about 25 years have passed and 

therefore, in case this Court upholds the impugned judgment and order of 

conviction, lenient sentence may be imposed on the petitioners. 

 

In order to attract the ingredients of the offence under section 307 of 

the Indian Penal Code, though it is not essential that bodily injury capable 

of causing death should have been inflicted but the nature of injury actually 

caused may often give considerable assistance in coming to a finding 

regarding the intention of the accused and such intention can also be 

deduced from other surrounding circumstances and the Court has to see 

whether the act, irrespective of its result was done with the intention or 

knowledge and under circumstances mentioned in the section 307 of the 

Indian Penal Code. 

 

In view of the discussion, I am of the view that the findings of Courts 

below are legally unfounded and unsustainable and both the Courts have 

not properly assessed the evidence on record and the faulty appreciation of 

evidence and non-consideration of material evidence available on record 

has resulted in miscarriage of justice and therefore, the impugned judgment 

and order of conviction of the petitioners under sections 148, 452/149, 

427/149, 307/149 of the Indian Penal Code and sentence passed there 

under cannot be sustained in the eye of law and accordingly, the same is 

hereby set aside. The petitioners are acquitted of all the charges. The 

petitioners have been released on bail by this Court during pending of the 

revision petition. They are discharged from the liability of their bail bonds. 

Their personal bonds and surety bonds stand cancelled. Accordingly, the 

CRLREV is allowed. 

* * * * * * 
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8. Section 34,201 & 302 of IPC 
Kala Vs. State through Inspector of Police 
J.S. Khehar &  Arun Mishra, JJ. 
In the Supreme Court of India 
Date of Judgment - 12.08.2016 
Issue 

Conviction based on circumstantial evidence and Extra Judicial 
Confession –Challenged. 

 

Relevant Extract 

 
The Appellant is the wife of the deceased Murugesan. The 

prosecution has alleged that the Appellant along with her father and 

nephew committed murder of Murugesan on 17.5.2005 by strangulating 

him with a saree and placed his body under a bridge of canal. On 

20.5.2005, on the basis of the information received from the Village 

Administrative Officer that a gunny bag is lying under LBP canal south near 

Sandhiyapurm, the complaint was registered. The body was found in a 

highly decomposed condition as such initially the identification of the 

person could not be ascertained. On 21.5.2005 Dr. Sivakumar P.W. 20 

performed the autopsy. Doctor was unable to ascertain the cause of death 

as the body was in a highly decomposed condition and it was opined by 

him that there was no ante-mortem injury to hyoid bone. On 31.5.2005 

Susheela, P.W. 4, sister of the deceased, lodged a complaint that her 

brother Murugesan was murdered by his wife, his father-in-law and nephew 

of wife. 

 

The prosecution alleged that the Appellant/wife of the deceased 

along with her father and nephew committed murder of the deceased. The 

Trial Court convicted the Appellant and her father for commission of 

offence under Section 302 read with Section 34 and Section 201 of Indian 

Penal Code, 1860. The appeal, preferred before the High Court, was 

allowed in respect of the father of the Appellant, but the conviction and 

sentence of the Appellant had been affirmed. Aggrieved thereby the appeal 
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had been preferred. Held, while allowing the appeal: (i) It was not that the 

Appellant had gone to the house of sister of deceased to make the 

confession. On the other hand query was made by the daughter of the 

deceased to sister of deceased as to the whereabouts of the deceased, 

meaning thereby the whereabouts of the deceased were not known even to 

his daughter. In case the deceased had been killed in the house, perhaps 

the daughter would have known about the offence having been committed 

by the Appellant. The confession made to sister of deceased did not inspire 

evidence. [6] and[8] (ii) Though the prosecution has alleged that vehicle 

was used to carry the body of the deceased by nephew and the Appellant 

and they were seen by two witnesses while going towards canal. But the 

said witnesses had not been examined in the Court by the prosecution. 

Thus the prosecution failed to establish that the vehicle in question was 

used for carrying the body of the deceased and it was so carried as 

alleged. Recovery of the piece of the cloth was of no value as the 

prosecution had not been able to link the same with the commission of the 

offence. [9] and[10] (iii) The prosecution had also not led evidence that the 

Appellant was ever required to identify the articles of the deceased. There 

was nothing on record indicating that they were shown to her for the 

purpose of identification and she had refused to identify them. There was 

contradiction in the version of sister of deceased as to when she identified 

the deceased. [12] (iv) The prosecution had not been able to complete the 

chain of circumstances so as to fasten the guilt and to prove the 

commission of offence by the Appellant beyond periphery of doubt. The 

father of Appellant had also been extended benefit of doubt. As such, the 

Appellant was entitled for benefit of doubt. 
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The case depends upon the circumstantial evidence and the extra-

judicial confession made by the Appellant to Susheela, P.W. 4, sister of the 

deceased. This is trite law that the chain of circumstances should be 

complete to fasten the guilt on the accused. 

 

In the instant case, which is based on the circumstantial evidence, 

particularly when the body has not been recovered at the instance of the 

accused, the recoveries of moped and piece of nylon saree which were 

made are not proved to be related to commission of offence, they are not 

proved to be incriminating materials. The extra-judicial confession made by 

the Appellant to Susheela, P.W. 4 is prima facie unusual and doubtful and 

is not corroborated by other evidence on record. Merely, the fact that the 

deceased had left the house on 16.5.2005, as per version of Appellant, 

cannot be used as a circumstance against her so as to fasten guilt. The 

deceased used to drink alcohol and used to spend money recklessly. Due 

to his bad habits, there may be so many enemies of him. How the 

deceased spent the amount of Rs. 1,30,000/- which he received on 

execution of agreement is not on record. The prosecution has not been 

able to complete the chain of circumstances so as to fasten the guilt and to 

prove the commission of offence by the Appellant beyond periphery of 

doubt. The father of Appellant has also been extended benefit of doubt. As 

such, the Appellant is entitled for benefit of doubt in view of the evidence 

which has been adduced by the prosecution. 

 

Resultantly, the appeal is allowed. The Appellant is acquitted giving 

her the benefit of doubt. The judgments and orders of the courts below of 

conviction and sentence are quashed and set aside. 

 
* * * * * * 
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Constitution of India 

9. Article 226 & 227 of the Constitution of India. 
Dillip Kumar Dixit  Versus Coal India Limited and others  
Dr. A. K. Rath , J. 
In the High Court of Orissa, Cuttack  
Date of Judgment - 01. 08.2016 

Issue 

Disciplinary proceedings for malfeance and misfeance –

challenged. 

Relevant Extract 

 
The short facts of the case of the petitioner is that while functioning 

as Senior Executive Engineer (Civil), a disciplinary proceeding was initiated 

against him for committing certain malfeasance and misfeasance. Pursuant 

to issuance of charge-sheet, he filed show cause. The enquiry officer 

submitted the report stating therein that the charges levelled against the 

petitioner are not established, but then the Chairman-cum-Managing 

Director, who is the disciplinary authority, opposite party no.4, asked him to 

show cause. The petitioner filed show cause. On 13.6.2002 the disciplinary 

authority without assigning any reason imposed a major punishment of 

“reduction of pay by one stage in the existing time scale of pay for a period 

of one year without cumulating effect”, vide Annexure-10. Assailing the said 

order of punishment, he filed appeal before the Chairman-cum-Managing 

Director and Appellate Authority, opposite party no.2. The said appeal was 

dismissed. With this factual scenario, the writ petition has been filed.  
 

Rule 30.0 of the Rules provides action on the inquiry report. The 

same is quoted hereunder:- 
 

“30.0 ACTION ON THE INQUIRY REPORT  
 

30.1 The Disciplinary Authority, if it is different from the Inquiring 

Authority shall, before making a final order in the case, forward a copy of 

the inquiry report to the employee concerned with the following 

endorsement- 
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“The report of the Inquiry Officer is enclosed. The Disciplinary 

Authority will take a suitable decision after considering the report. If you 

wish to make any representation or submission, you may do so in writing to 

the Disciplinary Authority within 15 days of the receipt of this letter". 

30.2 On receipt of the reply of the employee, or if no reply is received 

within the time allowed, the Disciplinary Authority will examine the report 

and the records of the inquiry including the reply received from the 

employee, if any, and will record its findings in respect of each article of 

charge saying whether, in its opinion, it stands proved or not. 

30.3 If the Disciplinary Authority disagrees with the findings of the 

Inquiring Authority on any article of charge, it will, while recording its own 

findings, also record the reasons for its disagreement.” 

xx                xx                  xx” 

On a cursory perusal of Rule 30.3 of the Rules, it is evident that in the 

event the disciplinary authority disagrees with the findings of the Inquiring 

Authority on any article of charge, it will record its own findings. A duty is 

cast upon the disciplinary authority to assign reasons for its disagreement. 

The enquiry officer submitted the report, vide Annexure-7, stating therein 

that charges levelled against the petitioner are not established. But then the 

Chairman-cum-Managing Director of the Mahanadi Coalfields Ltd., who is 

the disciplinary authority, did not agree with the findings of the enquiry 

officer and, accordingly, issued a show cause notice. The petitioner filed his 

reply. By order dated 13.6.2002, the disciplinary authority imposed 

punishment. On a bare perusal of the said order, it is evident that the same 

is a laconic one. The order is bereft of any reasons. Thus, the disciplinary 

authority abdicated its quasi judicial function.In view of the foregoing 

discussions, the inescapable conclusion is that the order passed by the 

disciplinary authority, vide Annexure-10, and the order of the appellate 

authority, vide Annexure-12, are not sustainable in law and are liable to be 

quashed. Accordingly, both the orders are quashed. The matter is remitted 

back to the disciplinary authority. The disciplinary authority shall assign 

reasons and pass necessary order within a period of three months. The 

petition is allowed. There shall be no order as to costs. 

* * * * * * 
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10. Article 32 of Constitution of India 

Section 3 of the TADA ACT 1987 

Section 302 read with Section 120B of IPC 

Ashiq Hussain Faktoo Versus Union Of India & Ors.  
Ranjan Gogoi  , J., Prafulla C. Pant,   A.M. Khanwilkar ,JJ. 
Date of Judgment - 30.08.2016 
Issue 

Seeking interference with the order of conviction  and 

sentences. 

Relevant Extract 

 
The writ petitioner has been convicted by this Court by its judgment 

and order dated 30th January, 2003 passed in Criminal Appeal No.889 of 

2001 under Section 3 of the Terrorist and Disruptive Activities (Prevention) 

Act, 1987 (hereinafter referred to as “TADA Act”) and under Section 302 

read with Section 120B of the Indian Penal Code, 1860 (hereinafter 

referred to as “IPC”). He has been sentenced, inter alia, to undergo 

imprisonment for life. The review petitions filed by the writ petitioner as also 

by the co-accused (Mohd. Shafi Khan @ Mussadiq Hussain) against the 

aforesaid judgment dated 30th January, 2003 i.e. Review Petition 

(Criminal) No.478 of 2003 and Review Petition (Criminal) No.1377 of 2003 

have been dismissed by order dated 2nd September, 2003 of this Court. 

Curative Petition filed by the co-accused (Mohd. Shafi Khan @ Mussadiq 

Hussain) i.e. Curative Petition (Criminal) No.23 of 2004 in Review Petition 

(Criminal) No.1377 of 2003 in Criminal Appeal No.889 of 2001 has also 

been dismissed by order dated 2nd February, 2005 of this Court. Thereafter, 

this writ petition under Article 32 of the Constitution of India has been filed 

by the present accused writ petitioner making the following prayers: 

(a) Issue a writ in the nature of habeas corpus or other similar 

direction, order or writ to the Respondents thereby commanding them to 

produce the petitioner before this Hon'ble Court and thereafter forthwith 

release him from illegal custody; and 
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(b) grant any other or further reliefs as this Hon'ble Court may deem 

fit and proper in the facts and circumstances of the case and in the 

interests of justice.” 

 

Notwithstanding the prayers made, extracted above, in essence, the 

writ petition seeks interference with the order of conviction and the 

sentence imposed on the petitioner by this Court by its judgment and order 

dated 30th January, 2003 passed in Criminal Appeal No.889 of 2001. 

 

The Bench initially hearing the present writ petition had passed an 

order dated 24th September, 2014 to the following effect: 
 

“We have been apprised by Mr. Jethmalani as the writ petition was 

filed, no application for review was filed. We are of the considered opinion if 

the present writ petition is converted to a review petition and heard in the 

open Court on the fundamental principles of review as well as the maxim 

ex debito justitiae, the cause of justice would be subserved and accordingly 

we direct the Registry to convert the present writ petition to a review 

petition and list before the appropriate Bench in open Court as 

expeditiously as possible.  

Ordered accordingly” 
 

Subsequently the matter has been referred to a larger Bench. This is 

how we are in seizen of the matter. 

 

Having heard the learned counsels for the parties we are of the view 

that on the strength of the Constitution Bench judgment in Rupa Ashok 

Hurra (supra) the present writ petition would not be maintainable. It would 

also not be maintainable as a review petition inasmuch as Review Petition 

(Criminal) No.478 of 2003 filed by the writ petitioner has been dismissed by 

this Court on 2nd September, 2003. Open Court hearing of review petitions 

in terms of the judgment of this Court in Mohd. Arif alias Ashfaq (supra) is 

available as of right only in death sentence cases. 

 

The principle of ex debito justitiae invoked on behalf of the accused 

writ petitioner to attract the jurisdiction of this Court under Article 32 of the 
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Constitution of India to set the accused writ petitioner at liberty, in our 

considered view, has been elaborately dealt with in the concurring 

judgment of Umesh C. Banerjee, J. in Rupa Ashok Hurra (supra) and 

holding that the doctrine of ex debito justitiae would prevail over procedural 

law but would be applicable only in a situation where the order of this Court 

had been passed without notice or where the order has the effect of 

eroding the public confidence in the justice delivery system. Paragraph 69 

of the report in Rupa Ashok Hurra (supra) containing the view of Umesh C. 

Banerjee, J. may be usefully extracted herein below: 
 

“69. True, due regard shall have to be had as regards opinion of the 

Court in Ranga Swamy [(1990) 1 SCC 288] but the situation presently 

centres around that in the event of there being any manifest injustice would 

the doctrine of ex debito justitiae be said to be having a role to play in sheer 

passivity or to rise above the ordinary heights as it preaches that justice is 

above all. The second alternative seems to be in consonance with time and 

the present phase of socio-economic conditions of the society. Manifest 

injustice is curable in nature rather than incurable and this Court would lose 

its sanctity and thus would belie the expectations of the founding fathers 

that justice is above all. There is no manner of doubt that procedural 

law/procedural justice cannot overreach the concept of justice and in the 

event an order stands out to create manifest injustice, would the same be 

allowed to remain in silentio so as to affect the parties perpetually or the 

concept of justice ought to activate the Court to find a way out to resolve 

the erroneous approach to the problem? Mr Attorney-General, with all the 

emphasis in his command, though principally agreed that justice of the 

situation needs to be looked into and relief be granted if so required but in 

the same breath submitted that the Court ought to be careful enough to 

tread on the path, otherwise the same will open up a Pandora’s box and 
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thus, if at all, in rarest of the rare cases, further scrutiny may be made. 

While it is true that law courts have overburdened themselves with the 

litigation and delay in disposal of matters in the subcontinent is not 

unknown and in the event of any further appraisal of the matter by this 

Court, it would brook no further delay resulting in consequences which are 

not far to see but that would by itself not in my view deter this Court from 

further appraisal of the matter in the event the same, however, deserves 

such an additional appraisal — the note of caution sounded by Mr. 

Attorney-General as regards opening up of a Pandora’s box, strictly 

speaking, however, though may be very practical in nature but the same 

apparently does not seem to go well with the concept of justice as 

adumbrated in our Constitution. True it is, that practicability of the situation 

needs a serious consideration more so when this Court could do without it 

for more than 50 years, which by no stretch of imagination can be said to 

be a period not so short. I feel it necessary, however, to add that it is not 

that we are not concerned with the consequences of reopening of the issue 

but the redeeming feature of our justice delivery system, as is prevalent in 

the country, is adherence to proper and effective administration of justice in 

stricto. In the event there is any affectation of such an administration of 

justice either by way of infraction of natural justice or an order being passed 

wholly without jurisdiction or affectation of public confidence as regards the 

doctrine of integrity in the justice delivery system, technicality ought not to 

outweigh the course of justice — the same being the true effect of the 

doctrine of ex debito justitiae. The oft-quoted statement of law of Lord 

Hewart, C.J. in R. v. Sussex Justices, ex p McCarthy [(1924) 1 KB 256] that 

it is of fundamental importance that justice should not only be done, should 

manifestly and undoubtedly be seen to be done, had this doctrine 

underlined and administered therein. In this context, the decision of the 
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House of Lords in R. v. Bow Street Metropolitan Stipendiary Magistrate, ex 

p Pinochet Ugarte (No. 2)[(1999) 1 All ER 577(HL)] seems to be an epoch-

making decision, wherein public confidence in the judiciary is said to be the 

basic criterion of the justice delivery system — any act or action even if it is 

a passive one, if erodes or is even likely to erode the ethics of judiciary, the 

matter needs a further look.” 

 

The principle of ex debito justitiae is founded on a recognition of a 

debt that the justice delivery system owes to a litigant to correct an error in 

a judicial dispensation. Its application, by the very nature of things, cannot 

be made to depend on varying perceptions of legal omissions and 

commissions but such recognition of the debt which have the potential of 

opening new vistas of exercise of jurisdiction to relook concluded cases, 

must rest on surer foundations which have been discerned and expressed 

in Rupa Ashok Hurra (supra). Frantic cries of injustice founded on 

perceived erroneous application of law or appreciation of facts will certainly 

not be enough to extend the frontiers of this jurisdiction. 

 

The opinion of Syed Shah Mohammed Quadri, J. with regard to the 

situations in which an aggrieved litigant would be entitled to relief under the 

doctrine of ex debito justitiae has been set out in paragraph 51 of the report 

which may be reproduced herein below: 
 

“Nevertheless, we think that a petitioner is entitled to relief ex debito 

justitiae if he establishes 

(1) violation of the principles of natural justice in that he was not a 

party to the lis but the judgment adversely affected his interests or, if he 

was a party to the list, he was not served with notice of the proceedings 

and the matter proceeded as if he had notice, and  

(2) where in the proceedings a learned judge failed to disclose his 

connection with the subject-matter or the parties giving scope for an 
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apprehension of bias and the judgment adversely affects the petitioner.” 

(para 51) 
 

The said jurisdiction because of its very nature has attracted the 

terminology of curative jurisdiction. The procedural steps with regard to 

filing and disposal of applications invoking the curative jurisdiction, termed 

as curative petitions, have also been laid down in paragraphs 52 and 53 of 

the report of Syed Shah Mohammed Quadri, J. in Rupa Ashok Hurra 

(supra) which now finds mention in Order XLVIII of the Supreme Court 

Rules, 2013. 

 

The present writ petition under Article 32 of the Constitution of India 

by no stretch of reasoning would fit into any of the permissible categories of 

post conviction exercises permissible in law as laid down by this Court. The 

doctrine of ex debito justitiae being circumscribed by the judgment of this 

Court in Rupa Ashok Hurra (supra) it is for the petitioner to exhaust the said 

remedy, if is he so inclined and so advised. Merely because in the 

comprehension of the writ petitioner the judgment of this Court is erroneous 

would not enable the Court to reopen the issue in departure to the 

established and settled norms and parameters of the extent of permissible 

exercise of jurisdiction as well as the procedural law governing such 

exercise. We, therefore, hold that the present writ petition is not 

maintainable and is accordingly dismissed subject to the observations as 

above. 

* * * * * * 
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Negotiable Instrument Act 

11. Section 138 of NI ACT 

Section 482 of Cr.P.C 

Section 205 of Cr.P.C. 

Pritimaya Giri  Versus  Sri Satish Kumar Agarwalla and another  
S.K. Sahoo ,J.  
In the High Court of Orissa: Cuttack 
Date of Hearing and Judgment- 09.08.2016 
Issue 

Challenging the order under Section 138 of NI ACT. 
 

Relevant Extract 

 
The prosecution case, as per the complaint petition lodged by the 

opposite party is that the complainant is the power of attorney holder of 

Mrs. Nisha Agarwal, who is the proprietor of M/s. Pankaj Sales which deals 

with cement business. The petitioner purchased cement of worth 

Rs.34,700/- from the complainant on credit. The petitioner issued a cheque 

of Rs.12,000/- bearing no.103800 dated 20.04.2002 and requested the 

complainant to produce the cheque at least two months after its issuance. 

On 09.08.2002 the complainant presented the cheque before Manager, 

UCO Bank, Ganeswarpur Branch which was bounced for the reason “funds 

insufficient”. The complainant issued notice on 10.08.2002 to the petitioner 

as required under section 138 of the N.I. Act for payment of the cheque 

amount which was received by the petitioner on 12.08.2002. The petitioner 

replied to pay a part of the cheque amount within a short period but did not 

pay any amount and accordingly, the complaint petition was filed on 

16.09.2002. 
 

It appears that vide order dated 16.09.2004, the prayer made by the 

petitioner under section 205 Cr.P.C. for dispensing with his personal 

appearance has been rejected. Section 205 Cr.P.C. deals with the power of 

a Magistrate to dispense with the personal attendance of accused. If at the 

time of issuance of summons under section 204 Cr.P.C., the Magistrate 

thinks that the personal attendance of the accused is not necessary, he 

may dispense with such personal attendance and permit him to appear by 
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his pleader. The power under section 205 Cr.P.C. has to be exercised in 

regard to the circumstances of the case, condition of the accused, the 

necessity for his personal attendance etc. Even no formal petition to that 

effect is necessary. At the threshold, at the time of issuance of summons, 

the Magistrate can on his own dispense with the personal attendance of the 

accused. Section 205(2) Cr.P.C. empowers the Magistrate who is either 

inquiring into or trying the case to direct the accused whose personal 

appearance has been dispensed with to appear before him at any stage of 

the proceeding and the Magistrate can also enforce the attendance of the 

accused if necessity arises. 
 

The learned Magistrate while rejecting the application under section 

205 Cr.P.C. held that the petitioner is staying inside the Balasore Town and 

he can very well appear in the Court and in case contingency arises, the 

other provisions of Cr.P.C. can be extended to him. 

 

 In view of the   decisions in the cases of  Durowelds Private Ltd. -

Vrs.- Tata Iron reported in (2002) 23 Orissa Criminal Reports 846 , 

Pramod Kumar Rath -Vrs.- M/s. Aditya Steel Industries Ltd. reported in 

(2007) 37 Orissa Criminal Reports 754 & M/s. Annapurna Machinery -

Vrs.- Gayatri Parida reported in (2008) 40 Orissa Criminal Reports 56  

the ground of rejection of the application under section 205 Cr.P.C. filed by 

the petitioner is not proper and justified and therefore, the same is liable to 

be set aside. The learned Magistrate shall dispense with the personal 

appearance of the petitioner on giving an undertaking by him to the 

satisfaction of the Magistrate that the counsel on his behalf would be 

present in Court throughout the proceeding and that the petitioner shall 

have no objection in taking evidence in his absence and further that he 

would attend the Court as and when his personal attendance is required by 

the Court. Accordingly, the CRLMC is disposed of. 

 
* * * * * * 
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JJCPC ACT 2000 
 

12. Section 2 (14) ,Sections 28, 30, 31 ,36 (1) , 37 of JJCPC ACT 2000 
Deepak Mohanty -Versus- Superintendent of Police, Cuttack and others  
Vinod Prasad & K.R. Mohapatra , JJ. 
In the High Court of Orissa, Cuttack  
Date of Judgment: 23.08.2016 
Issue  
 

Seeking custody of a child was challenged. 

Relevant Extract 

 
Marriage between Sri Deepak Mohanty (the petitioner) and 

Deepanjali Ray (now deceased) was solemnized on 02.12.2007. Out of 

their wedlock, Rishita was born on 18.04.2011. Unfortunately, said 

Deepanjali suffered from Carcinoma of Stomach and ultimately succumbed 

to the illness on 03.12.2015 at about 4.15 PM at H.C.G. Hospital, 

Bengaluru. The relatives of Deepanjali had been to Bengaluru at the time of 

her death. While the petitioner accompanied the dead body of his wife-

Deepanjali, his daughter was left with Smt. Kalpana Ray (sister of his wife) 

(Opposite Party No.5) and other in-laws. Smt. Kalpana Ray along with 

others left Bengaluru at 11.0 AM on 05.12.2015 with Rishita, whereas the 

petitioner left Bengaluru with the corpus of his wife via Indigo Flight 6E646 

at about 4.55 PM. On 06.12.2015, the petitioner reached his residence at 

Surya Vihar, Aurnoday Market, Cuttack with the corpus of his wife. His 

daughter- Rishita stayed with his in-laws at Sagadia Sahi, Ranihat, Cuttack. 

 

It is contended by the petitioner in the Writ Petition that on 

06.12.2015 when the members of his in-laws’ family visited the house of 

the Petitioner to pay respect to deceased Deepanjali, he asked Opposite 

Party No.5, the sister of his wife about Rishita. Opposite Party No.5 

assured to hand over Rishita to the petitioner after the obsequies of 

Deepanjali is over. After the obsequies, when the petitioner asked about 

Rishita, he was told by his mother in-law that Rishita would stay with them 

for some more days. 
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While the matter stood thus, the father of the petitioner, namely, 

Indramani Mohanty, received a notice from the CWC (Opposite Party No.7) 

on 07.01.2015 in Case No.1812 of 2015 asking the petitioner to appear 

before the CWC on 8th January, 2016 at 12 noon (Annexure-4). The notice 

was relating to his minor daughter-Rishita Mohanty. As the petitioner was 

serving at Bengaluru, his father, Indramani Mohanty, appeared on the 

schedule date and time and filed an application (Annexure-5) narrating the 

fact and praying one month’s time for appearance of his son before the 

CWC. He also contended that the matter relating to Rishita does not come 

under the purview of Juvenile Justice (Care and Protection) Act, 2015 (For 

short ‘the Act’). Subsequently, the petitioner appeared before the ‘CWC’ on 

06.04.2016 and requested to take custody of his child (Annexure-6). On the 

same day, he also prayed for supply of copy of the order sheet of the 

proceeding in Case No.1812 of 2015 pending before the CWC. The 

petitioner on subsequent dates prayed for supply of copy of the complaint 

on the basis of which Case No.1812 of 2015 has been initiated, copy of the 

order sheets of the said proceeding and also custody of the child. Alleging 

inaction of the CWC, the petitioner has filed the present writ petition for the 

aforesaid relief. 

 

This Writ Petition has been filed seeking custody of his daughter, 

namely, Rishita Mohanty by the Petitioner and to quash the proceeding 

pending before the Child Welfare Committee (for short, ‘the ‘CWC’). 

 

The Child Welfare Committee is defined under Section 2 (22) of the 

Act. It means a Committee constituted under Section 27 of the Act. Section 

27 of the Act provides that the State Government shall by notification in the 

Official Gazette constitute for every district, one or more Child Welfare 

Committee for exercising the powers and to discharge the duties conferred 

on such Committee in relation to children in need of care and protection 

under this Act. “Child in need of Care and Protection” has been defined in 

Section 2 (14) of the Act. It means a child, who is covered under the 
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underlying conditions mentioned in the said provision of the Act. The case 

in hand is not covered under any of the conditions as provided under 

Section 2 (14) of the Act. Further, Section 28 of the Act provides the 

procedure to be followed by the CWC. Section 30 of the Act provides 

functions and responsibilities of the CWC. Sub-section (i) of Section 30 of 

the Act provides that the functions and responsibilities of the CWC shall 

include conducting enquiry on all issues relating to and affecting the safety 

and well-being of the children under the Act. Sub-Section (iv) of Section 30 

of the Act relates to conducting enquiry for declaring fit persons for care of 

children in need of care and protection. Section 31 of the Act deals with 

production of the child in need of care and protection before the CWC. 

Section 37 of the Act deals with orders to be passed regarding a child in 

need of care and protection. It provides that for passing an order regarding 

a child in need of care and protection, a declaration to that effect has to be 

made. Sub-section (b) of Section 37 provides restoration of the child to 

parents or guardian or family with or without supervision of Child Welfare 

Officer or designated social worker. Apparently, before making an order 

under Section 37 of the Act, principle of natural justice has not been 

followed. Copies of the complaint petition as well as order sheets in CWC 

Case No. 1812 of 2015 were not supplied in spite of the petitioner 

repeatedly asking for the same. It further reveals that though in the 

proceeding dated 16.12.2015, the CWC observed that the petitioner was 

staying at Bengaluru, yet notice under Annexure-4 was sent in his Cuttack 

address, which was received by his father. Petition for custody of Rishita 

was not considered by the CWC in spite of repeated request of the 

petitioner, who is none other than the father of the child (Rishita). Further, 

no material is placed before this Court to show that Rishita is a child in 
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need of care and protection as provided under the Act. It is further 

astonishing that the child (Rishita) was handed over to a person, namely, 

Ritanjali Ray-opposite party no. 6, who ordinarily resides at Chennai 

beyond the jurisdiction of CWC. The opposite party no. 6 appeared before 

this Court pursuant to the notice issued and filed an affidavit indicating 

therein that the child (Rishita) has been admitted to Chettinad Bidya 

Ashram, Aera Purram, Chennai. From the note sheet dated 16.12.2015 in 

CWC Case No. 1812 of 2015, it reveals that the child was produced before 

the CWC on 16.12.1015 by Abanindra Ray-opposite party no. 4. His father, 

Rabindra Kumar Ray filed an application on that date for care, protection 

and rehabilitation of female child (Rishita) under Section 32 (1) of the Act. 

On the request of opposite party no. 6, the CWC declared her as the fit 

person and Rishita was restored to her (opposite party no. 6) to which her 

family members, namely, Rabnindra Kumar Ray, Anjali Ray, Kabita Ray, 

Prativa Ray, Abanindra Ray and Manash Kumar Ray have no objection. 

Before restoring the child (Rishita) to opposite party no. 6, the CWC had 

not made any enquiry. Thus, the conclusion that there is nobody in the 

house of the petitioner to look after the child (Rishita) was without any 

basis. Thereafter, the case was posted to different dates. On 6.5.2016, the 

petition filed by the petitioner for restoration of the child to him was taken 

up for consideration, but no order was passed on the same. As no order 

was passed within a reasonable period, the petitioner filed this writ petition. 

 

On perusal of the case records of CWC No. 1812 of 2015, it reveals 

that the enquiry conducted by CWC was dehors of requirements of Section 

36 (1) of the Act. Though the District Child Protection Officer, Cuttack was 

directed to conduct an enquiry as required under Section 36(1) of the Act, 

he never felt it necessary at least to deliberate with the petitioner and his 
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family members. In that view of the matter, the enquiry conducted by the 

CWC is perfunctory and thus, the same is not sustainable in the eye of law. 

 

Further, on perusal of the affidavit dated 9.8.2016 filed by the 

petitioner, this Court is satisfied that the petitioner being the natural and 

lawful guardian is the best person to take care of the child. The steps taken 

by the petitioner as stated in the affidavit (quoted supra) reveal that the 

petitioner is very much concerned about future and welfare of his daughter, 

namely, Rishita. We would like, at this stage, to note that in our witnessing 

when the child was handed over to the father, she so tightly embraced him 

that in spite of respondent’s call she not even for a moment left the neck 

embracing of her father and since the moment of climbing in his lap she 

never turned her face towards anybody else which gesture assured us 

about the loving bondage which exists between the father and the daughter 

and separation of both would have been the most scurrilous cruelty to her. 

We, therefore, unhesitatingly hold that the benefit of the girl, daughter 

which is the ultimate and utmost consideration lies with the petitioner 

father. 

In view of the discussions made above, this Court passes the 

following order: 

(i) Rishita, the minor daughter of the petitioner shall be in custody of 
the petitioner and he will take all possible steps for care, protection and 
welfare of the child as per the undertaking filed in shape of an affidavit 
dated 09.08.2016 before this Court; 

(ii) The proceedings before the CWC, Cuttack in CWC Case 

No.1812/2015 is quashed; 

(iii) Respondents will have the same visitation rights as has been 

given to the father by our order dated 21.06.2016.  
 

This writ petition is, accordingly, disposed of, but in the 

circumstances, there shall be no order as to costs. 

* * * * * * 
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Orissa Estate Abolition  Act ,1952 
13. Section 5 (i) of OEA ACT 
Bijaya Gantayat and others Versus The Collector, Jajpur others  
Sanju Panda & K. R. Mohapatra, JJ. 
In the High Court of Orissa, Cuttack  
Date of Judgment: 30.08.2016 
Issue 

Order of the District Magistrate for settlement of lease and  transfer of 

any kind of land – challenged. 

Relevant Extract 

 
Plot No.458 to an extent of Ac.1.73 decimal out of Ac.2.98 decimal 

under Sabik Khata No.115, Mouza: Patunia, PS: Balichandrapur 

corresponding to Hal Plot No.603, Hal Khata No.46 (case land) is the 

subject matter of dispute in this writ petition. 

 

The case of the Petitioners as reveals from the Writ Petition is that 

Raichandra Dakhin Ray Mohapatra and others were landlords in respect of 

Jermahal Alumagiri Hal Dharanidhar Touzi No.8396 under ‘Nizzot’ status 

as per the Sabik ROR of 1929. Due to non-payment of land revenue, the 

entire Touzi was auctioned in Rent Suit No.8230 of 1945-46 in the 

Revenue Court of Jajpur. One Brahmananda Jena and others were auction 

purchasers. The said Brahmananda Jena sold his 1/3rd share (the case 

land) to one Smt. Sachi Dei, wife of Padma Charan Jena of village Kotapur, 

vide Sale Deed No.946 dated 13.02.1946. She remained in cultivating 

possession of the case land. In the year 1954, said Sachi Dei inducted 

Guru Charan Jena of Kotapur in respect of Ac.0.60 decimal (Sabik Plot 

No.458) and Gagan Bihari Jena in respect of Ac.1.13 decimal from Sabik 

Plot No.458 as tenant and accordingly issued Ekpadia. Said Guru Charan 

and Gagan Bihari remained physical and cultivating possession of the case 

land on payment of rent to the exintermediary. 

 

On submission of rent roll by ex-intermediary, tenancy ledger was 

opened by the concerned Tahasildar in their favour and they continued to 

pay rent to the Government after vesting of the estate in the year 1960. 
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When Touzi No.8396 (which includes the case land) was vested in the 

State, compensation was paid to the ex-intermediaries. Accordingly, Sachi 

Dei received compensation in respect of case land in Case No.868 of 1960. 

Said Gagan Bihari Jena for his legal necessity sold Ac.1.13 decimal from 

Sabik plot No.458 to the petitioners vide registered sale deed No.2030 

dated 18.07.1980 for considerations. Likewise, Guru Charan also sold 

Ac.0.64 decimals of land leased out in his favour to the petitioners vide 

RSD No.2035 dated 18.07.1980 for considerations and delivered 

possession to them. On purchase, the petitioners applied the Tahasildar, 

Darpan for mutation of the land in their favour in Mutation Case No.1285/85 

and 1286/85. The Tahasildar following due procedure of law mutated the 

case land in favour of the petitioners on 13.08.1985. The villagers, namely, 

opposite parties 4 to 6 of Patunia assailing such recording of the case land 

in favour of the petitioners filed a proceeding which was entertained by the 

Tahasildar as a petition under Section 5(i) of the Act. On receipt of the 

petition, the Tahasildar conducted due enquiry and transmitted the case 

record to the Sub-Collector, Jajpur. The Sub-Collector, Jajpur upon receipt 

of the case record initiated OEA Case No.1/82 on his file and issued notice 

to the parties including the petitioners to put forth their case. Upon hearing 

the parties, the Sub-Collector, Jajpur set aside the settlement made in 

favour of the petitioners in exercise of power under Section 5(i) of the OEA 

Act and directed the Tahasildar, Darpan to take possession of the case 

land and report compliance in exercise of power under Section 5(h) of the 

OEA Act vide his order dated 12.05.1993 (Annexure- 11) Assailing the 

same, the petitioners preferred OEA Appeal No.2 of 2000 before the 

Additional District Magistrate, Jajpur. On consideration of materials on 

record, and upon hearing the parties, the Additional District Magistrate vide 

his order dated 20.10.2004 (Annexure-12) confirmed the order passed 

under Annexure-11 and thereby dismissed the appeal, which is under 

challenge in this writ petition. 

 

Having heard Mr.Behera learned counsel for the petitioners, 

Mr.Bhuyan, learned counsel for the for the private opposite parties 4 to 7 

and Mr.K.K.Mishra, learned Additional Government Advocate appearing for 
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the State-opposite parties, following questions crop up for consideration in 

this writ petition. 

(i) Whether the Vendors of the petitioners namely, Guru Charan Jena 

and Gagan Bihari Jena were recognized as tenants by the OEA 

authorities? 

(ii) Whether the transactions made after 01.01.1946 requires 

confirmation under Section 5(i) of the OEA Act? 

(iii) Whether the petitioners acquire right, title and interest pursuant to 

the sale deed No.964 of 13.02.1946? 

(iv) To what relief the petitioners are entitled to? 
 

Section 5(i) of the OEA Act provides that, where Collector is satisfied 

that settlement, lease or transfer of any kind of land, which was a part of 

the intermediary, was made with the object of defeating any provisions of 

this Act or obtaining higher compensation thereunder, he shall have power 

to make enquiries in respect of such settlement, lease or transfer and may, 

after giving reasonable notice to the parties concerned to appear and be 

heard, set aside any such settlement, lease or transfer, dispossess the 

person claiming under it and take possession of such property in the 

manner provided in Clause (h) of Section 5 of the OEA Act. In the case at 

hand, Petitioners claim that their vendors were inducted as tenants in the 

year 1954, which is much after 01.01.1946. Upon receipt of complaint of 

the villagers, Tahasildar, Darpan initiated a proceeding under Section 5(i) 

of the OEA Act and submitted the case record to the Sub-Collector along 

with his enquiry report to pass necessary orders. On field enquiry and 

receiving the evidence from the villagers as well as the petitioners, 

Tahasildar reported that the case land was lying fallow and was being 

utilized by the villagers as pasture and Dandi and was also been used for 

netting of jute when the area becomes water logged. He also reported that 

the land was never possessed by the petitioners at any point of time. Thus, 

he recommended for resumption of the land under Section 5(h) of the OEA 

Act. In Appeal, the petitioners could not produce any material except the 

mutation records which neither creates nor extinguishes right of the parties. 

The Petitioners also could not produce any material to challenge the 
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veracity of the report submitted by the Tahasildar. Thus, learned Additional 

District Magistrate rightly held that the transfer of the land was made to 

frustrate the provisions of the OEA Act and hence directed for resumption 

of the land under Section 5(h) of the Act. Petitioners claim that the case 

land was classified as Nizzot and the ex-landlords were possessing the 

same. Mr. Behera, further submitted that it is the settled law that the Nizzot 

land are private land of ex-landlords. The villagers have no right over the 

same as no communal right can be created in respect of the private land of 

the exintermediary. 

In support of their case, he relied upon a decision of this Court 

reported in ILR 1966 Cuttack 661. There is no dispute with regardto the 

ratio deci dendi in the case law cited. The classification of ‘Nizzot’ lost its 

significance after Sachi Dei accepted the compensation in Compensation 

Case No.868 of 1960. Moreover, the case land has been recorded in the 

status of ‘Puruna Padia’, which was not fit for cultivation. Thus, the 

contention of Mr.Behera has no force, more particularly when Sachi Dei 

had accepted the compensation in respect of the case land for vesting of 

the estate in the State. From the discussion made above, it appears that 

both the Sub-Collector as well as the Addl. District Magistrate, Jajpur have 

categorically come to a conclusion that the report of the Tahasildar with 

regard to the status of the land was correct. Thus, the Additional District 

Magistrate has rightly exercised the power under Section 5(i) of the OEA 

Act in cancelling the transfer made after 01.01.1946. 

 

 So far as question Nos. (iii) and (iv) are concerned, in view of the 

discussions made above, Sachi Dei having accepted the compensation in 

respect of estate in question, which includes the case land, could not have 

inducted Guru Charan Jena and Gagan Bihari Jena as tenants. Further, the 

correctness of the Ekpadia submitted by said Sachi Dei in favour of Guru 
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Charan Jena and Gagan Bihari Jena was never verified by the Tahasildar 

after vesting of the estate as discussed earlier. Mere acceptance of rent 

does not create any right in favor of Guru Charan Jena and Gagan Bihari 

Jena. Further, after vesting of the estate, the case lnad was never settled 

with Guru Charan Jena and Gagan Bihari Jena, the venders of the 

petitioners. However, the petitioners after purchasing the case land in the 

year 1980 initiated Mutation Case and got the land recorded in their name 

in stitiban status. The current settlement ROR does not create any right in 

favour of the petitioners. In that view of the matter, the Petitioners are not 

entitled to any relief in the writ petition. 

 

In view of the discussions made hereinabove, this Court finds no 

infirmity in the orders passed under Annexures-11 and 12. Thus, the Writ 

petition being devoid of any merit is dismissed, but in the circumstances 

there shall be no order as to costs. 

* * * * * * 
 


